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Many commercial construction
disputes continue to be resolved
through arbitration before the American
Arbitration Association (AAA), based on
contractual provisions in prime con-
tracts, subcontracts, and architect con-
tracts. Parties can adhere to the AAA
rules or can modify the rules. It is impor-
tant to be familiar with the AAA rules
when filing and handling an arbitration
before the AAA. It is also important to
understand the rules when drafting con-
struction contracts that contain AAA
arbitration clauses, as your client may
want to modify by contract some of the
rules to better accomplish its objectives.

Most commercial construction disputes
resolved through AAA arbitration apply the
Construction Industry Arbitration Rules and
Mediation Procedures (AAA Construction Rules),
last amended on October 1, 2009.! The AAA
Construction Rules, along with other resources,
are available at www.adr.org.?

Unless the parties or the AAA determines
otherwise, disputes involving no more than two
parties in which the claim or counterclaim does
not exceed $75,000 (exclusive of interest, attor-
neys fees, and arbitration fees and costs) shall be
decided under the Fast Track Procedures.’ Unless
the parties agree otherwise, disputes in which the
disclosed claim or counterclaim of any party is $1
million or more (exclusive of interest, attorney’s
fees, and arbitration fees and costs) shall be
decided under the Procedures for Large, Complex
Construction Disputes.* All other disputes shall
be decided under the Regular Track Procedures.’

The AAA permits filings to be completed
online through AAA Webfile, including the filing
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of a demand for arbitration and a request for
mediation.® The forms can be completed and
viewed online by the filing party, with any
required filing fees paid by credit card.”

Initiating the AAA Arbitration Proceeding

After a demand for arbitration is filed by a
claimant, the respondent has fourteen calendar
days after notice of filing of the demand is sent by
the AAA to file an answering statement and a
counterclaim, if applicable.? To the extent that no
answering statement is filed within fourteen days,
the respondent will be deemed to have denied the
claim filed by claimant.’

The AAA Construction Rules permit a
claimant or respondent at any time prior to the
close of the hearing or the date established by the
arbitrator to increase or decrease the amount of a
claim or counterclaim.!® To the extent that a party
seeks to add a new or different claim or counter-
claim, that party must make a request in writing
to the AAA, with a copy sent to the other party.!!
After the arbitrator is appointed for a case, no
new or different claims can be submitted unless
the arbitrator consents.'?

Deciding the Location of the AAA Arbitration
Many construction contracts establish the loca-
tion for AAA arbitration proceedings. When such
location is established in the relevant contract, the
AAA will not alter the location unless the parties
agree to a different location.” When a dispute
exists regarding location, the parties must notify
the AAA within fourteen calendar days from
when the AAA initiated the case or the date estab-
lished by the AAA." This means that respondent
should include in its answering statement any dis-
pute regarding the location specified by claimant
in the demand for arbitration."

When an agreement is silent on location and
the parties cannot agree, the arbitration shall be
conducted in the city nearest the site of the pro-
ject in dispute subject to the power of the arbitra-
tor to determine the location for the arbitration
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within fourteen days after the date of the prelimi-
nary hearing.'®

Selecting the AAA Arbitrator

Unless otherwise agreed by contract, a dispute
shall be resolved by one arbitrator, except when
the AAA decides that three arbitrators should be
appointed.'” To the extent that a party would pre-
fer three arbitrators, a party can request that three
arbitrators be appointed when filing the demand
for arbitration or the answering statement.'® Such
a request shall be considered by the AAA in
deciding how many arbitrators to appoint.'® To
the extent that the amount of a claim is increased
or decreased during an arbitration, a party can
request a change in the number of arbitrators as
long as the request is made no later than seven
calendar days after receipt of the R-6 required
notice of change of claim amount.”

When an arbitrator is chosen or a method
decided for appointing an arbitrator, the AAA will
follow that agreement.?! The contract also may
say when an arbitrator should be appointed. If the
contract does not specify, the AAA shall notify the
parties to make the appointment, and if no
appointment has been made within fourteen cal-
endar days, the AAA appoints the arbitrator.??

If no provisions are made by contract for
selecting an arbitrator, the AAA Construction
Rules outline the selection process. The AAA
sends to the parties the names of possible arbitra-
tors chosen from the National Construction
Panel, along with background information on
each potential arbitrator.”> The AAA prefers that
the parties choose an arbitrator from the names
provided. If an agreement cannot be reached,
each party has fourteen calendar days from
receipt of the names to strike names objected to
and number the remaining names in order of
preference.” A party does not have to provide its
list to the opposition. From the lists returned to
the AAA, the AAA appoints an arbitrator.”> Such
lists can be filed by the parties online through
AAA Webfile or can be submitted in paper form.

To the extent that review of the lists does not
result in the appointment of an arbitrator, the
AAA Construction Rules grant the AAA authority
to make the appointment from the other mem-
bers of the National Construction Panel without
seeking further input from the parties.?®

After being appointed, the arbitrator shall
provide a disclosure to the AAA that lists any cir-
cumstance likely to give rise to justifiable doubt as
to the arbitrator’s impartiality or independence.?”
Such disclosure shall be provided by the AAA to
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the parties.”® If either party finds something in
the disclosures that causes concern about the
impartial and independent nature of the arbitra-
tor, the party can file an objection to service of
the arbitrator, and the AAA shall decide whether
the arbitrator should be disqualified.”® An arbitra-
tor may be subject to disqualification for partial-
ity or lack of independence, inability or refusal to
perform duties with diligence and in good faith,
and any grounds for disqualification provided by
applicable law.”® The AAA’s decision on disqualifi-
cation is conclusive.’!

If an arbitrator cannot perform duties for a
particular case, the AAA may declare the position
vacant and fill the vacancy.” For vacancies that
arise after a hearing has started, the remaining
arbitrators can continue with the hearing and
decide the case, unless the parties agree
otherwise.”> When a substitute arbitrator is
appointed, the panel of arbitrators shall deter-
mine in its sole discretion whether it is necessary
to repeat any part of any prior hearings.>*

Conducting the AAA Preliminary Management
Hearing and Discovery
Following selection of an arbitrator, a preliminary
management hearing is conducted by telephone.
The issues to be discussed at the hearing include,
but are not limited to, the issues to be arbitrated,
the schedule for the arbitration — including any
pretrial submissions — and the form of the arbi-
tration award.” The parties may request a stan-
dard award, a reasoned opinion, an abbreviated
opinion, findings of fact, or conclusions of law.*
An arbitrator shall determine the form of an
award if the parties cannot agree.”’

Parties’ intent to engage in discovery can be
discussed during a preliminary management

If no provisions are made by contract for selecting
an arbitrator, the AAA Construction Rules outline

the selection process.

hearing. The parties can request that an arbitrator
sign subpoenas for witnesses or documents, and
any proposed subpoena must be submitted to the
other parties at the same time that the request is
made to an arbitrator to issue the subpoena.®®

LITIGATION | Vol. 59 | February 2011 | VIRGINIA LAWYER

35



Unless otherwise agreed to by the parties, the
AAA Construction Rules permit an arbitrator to
direct the production of documents, the identifi-
cation of witnesses, and the exchange of exhibits
to be used at an arbitration hearing.* No other
discovery is permitted under the AAA

Unless the parties agree otherwise, an arbitrator
has thirty calendar days from the closing of the

hearing to issue an award.

Construction Rules unless the parties agree or an
arbitrator orders it in exceptional cases.*’

An arbitrator may order interim measures,
including injunctive relief and measures of pro-
tection or conservation of property or disposition
of perishable goods.*! An arbitrator may order
interim measures through an interim award and
may require security for the costs of the
measures.

Navigating the AAA Arbitration Hearing
Pursuant to the AAA Construction Rules, an arbi-
trator and the AAA shall maintain the privacy of
hearings unless the law provides to the contrary.*
The AAA Construction Rules permit a stenogra-
pher to be present for the hearing if any party
desires, and the requesting party shall be respon-
sible for the costs unless the parties agree other-
wise.**

A site inspection or other investigation can
be made by an arbitrator.*> A party has the right
to be present at the inspection unless another
agreement is reached by the parties or proper
notice is given in advance of the inspection.*

At the hearing, a claimant presents evidence
to support its claim, and a respondent presents
evidence regarding its defenses to the claim.*’
Questions can be asked of witnesses by the parties
and the arbitrator.*® An arbitrator may permit
evidence to be presented by live testimony, video-
conferencing, Internet communication, tele-
phone, and other remote means.*’ An arbitrator
may receive and consider evidence of witnesses by
declaration or affidavit.”

Evidence offered by parties at a hearing
should be relevant and material to the dispute,
but an arbitrator is not required to conform to
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the legal rules of evidence.”! The AAA
Construction Rules direct an arbitrator to take
into account applicable principles of legal privi-
lege, such as those involving confidential commu-
nications between lawyers and clients.”

Unless the parties agree otherwise, an arbi-
trator has thirty calendar days from the closing of
the hearing to issue an award.>® The hearing may
be reopened by an arbitrator at any time before
an award is issued.> If the hearing is reopened, an
arbitrator has thirty calendar days from the close
of the reopened hearing within which to issue an
award unless the parties agree otherwise.>

An arbitrator’s award shall be issued in writ-
ing and shall provide a concise written financial
breakdown of any monetary awards or a line-item
disposition of each nonmonetary claim or coun-
terclaim.”® An award may contain equitable relief
and specific performance of a contract.”” In addi-
tion, an arbitrator may assess and apportion fees,
expenses, and compensation among the parties,
and an award may include interest and attorneys
fees.®

Within twenty calendar days after transmis-
sion of an award, an arbitrator or a party may
request that the arbitrator correct any clerical,
typographical, technical or computational errors
in the award, but the arbitrator cannot redeter-
mine the merits of any claims already decided.”
After such a request is made, the other party shall
have ten calendar days to respond to the request,
and the arbitrator shall dispose of the request
within twenty calendar days after transmittal of
the request and any response.®° 62

Endnotes:

1 The AAA also has a set of rules specific to home
construction called Home Construction
Arbitration Rules and Mediation Procedures.
While this article does not focus on the home
construction rules, they are available at
http://www.adr.org/sp.asp?id=32399.

2 The AAA Construction Rules are available at
http://www.adr.org/sp.asp?id=22004#large.

3 AAA Construction Rule R-1(b). These rules are
available at http://www.adr.org/
sp.asp?id=22004#ftpr.

4 AAA Construction Rule R-1(c). These rules are
available at http://www.adr.org/
sp.asp?id=22004#ftpr.

5  AAA Construction Rule R-1(e).

The AAA Webfile portal is available at

https://apps.adr.org/webfile/.

7  Filing demands for arbitration through AAA
Webfile is not mandatory. Parties still can initiate
an arbitration by a paper filing with the AAA office.

8  AAA Construction Rule R-4(c).
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9 Id 33 Id
10 AAA Construction Rule R-6. 34 Id
11 Id. 35 AAA Construction Rule R-23.
12 Id 36 AAA Construction Rule R-44.
13 AAA Construction Rule R-12. 37 Id
14 Id. 38 AAA Construction Rule R-33.
15 Id. 39 AAA Construction Rule R-24.
16 Id 40 Id.
17 AAA Construction Rule R-18. 41 AAA Construction Rule R-36.
18 Id. 42 Id.
19 Id. 43 AAA Construction Rule R-25.
20 Id. 44 AAA Construction Rule R-28.
21 AAA Construction Rule R-15. 45 AAA Construction Rule R-35.
22 Id 46 Id.
23  AAA Construction Rule R-14. 47  AAA Construction Rule R-32.
24 Id. 48 Id.
25 Id. 49 Id.
26 Id 50 AAA Construction Rule R-34.
27  AAA Construction Rule R-19. The AAA Construction Rules state 51 AAA Construction Rule R-33.
that in order “to encourage disclosure by arbitrators, disclosure of 52 Id.
information pursuant to this Section R-19 is not to be construed 53 AAA Construction Rule R-43.
as an indication that the arbitrator 54 AAA Construction Rule R-38.
considers that the disclosed circumstances is likely to affect 55 Id.
impartiality or independence” Id. 56 AAA Construction Rule R-44.
28 Id 57 AAA Construction Rule R-45.
29 AAA Construction Rule R-20. 58 Id. See also AAA Construction Rules R-52 (Administrative Fees),
30 Id R-53 (Expenses), and R-54 (Neutral Arbitrator’s Compensation).
31 Id 59 AAA Construction Rule R-48.
32 AAA Construction Rule R-22. 60 Id.
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