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New FTC Debt Collection Rules 
Kick in Aug. 29

Rarely does a week go by when we do not receive a call from a credit union regarding 

potential elder abuse. Recently, the number of calls regarding the legal, moral and 

ethical means to collect a credit union debt from a deceased member's estate has been 

increasing. With those credit unions that have an "aging" membership, these issues 

become more and more paramount.

With little fanfare and very little press coverage, the Federal Trade Commission (FTC) 

recently published a "Statement of Policy Regarding Communications in Connection 

with the Collection of Decedents' Debts." The final policy statement is effective Aug. 29, 

2011 and impacts all companies that are subject to the Fair Debt Collection Practices 

Act (FDCPA).

Generally speaking, if a credit union is conducting its collection efforts "in house," it is 

probably not subject to the FDCPA, but many credit unions utilize CUSOs, collection 

agencies or collection attorneys, and all of those entities are generally subject to the 

FDCPA. So please be on alert.

The FTC acknowledged that when a person dies, creditors and debt collectors they hire 

usually have the right to collect the person's debts from the assets of his or her estate. 

The FDCPA prohibits debt collectors from contacting individuals other than the debtor 

to collect a debt unless the individual is the debtor's spouse, parent (in the cases where 

the debtor is a minor), guardian, executor or administrator.

The FTC had received a number of complaints regarding some debt collectors 

contacting the decedent's relatives. Often, the relatives do not have the authority to pay 

the debts from the decedent's estate and perhaps no legal obligation to pay the debts 

from their own assets.

Struggling to find a middle ground between the rights of the creditors, the actions of 

debt collectors to collect debts and the grief and vulnerability of spouses and others 

mourning the death of loved ones, the FTC issued a 33-page statement along with a 

commentary to provide guidance and direction.

Generally speaking, the FTC announced that to balance the interests and protect 

consumers from unfair, deceptive and abusive practices, the FTC would forbear 

enforcement of certain sections of the FDCPA against a debt collector for 

communicating about a decedent's debts with persons specifically identified as 

appropriate to contact under the FDCPA or any other person who has the authority to 

pay the decedent's debts from the assets of the decedent's estate.

The statement further clarified how a debt collector can comply with the law in locating 

the person who has the requisite authority with whom to discuss the decedent's debts. 

Finally, the statement explains how a debt collector can avoid engaging in deceptive 

practices in communicating with a third party about a decedent's debts.
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Noting that "most debts incurred in life do not simply vanish upon death," the FTC 

acknowledged that formal probate has proven to be time-consuming and expensive for 

consumers and to require the payment of debts to be processed through formal probate 

process might be burdensome to heirs and creditors alike.

Specific aspects of the final policy statement are as follows:

1.         Permissible Individuals for Collection Communications. As noted above, the FTC 

concluded that they would not bring an enforcement action under the FDCPA against 

the debt collector for communicating for the purpose of collecting a decedent's debt 

with any of the following individuals: the decedent's spouse, parent, guardian, executor 

or administrator, or another person who has authority to pay the decedent's debts from 

the assets of the decedent's estate. Individuals who have the "requisite authority" may 

include personal representatives under the informal probate and summary 

administration procedures of many states, persons appointed as universal successors, 

persons who sign declarations or affidavits to effect the transfer of estate assets and 

persons who dispose of the decedent's assets in general.

2.         Locating Proper Individuals for Deceased Account Collection. In instances in 

which collectors do not know the identity of those with the authority to pay the 

decedent's debts, collectors may communicate with others to identify these individuals. 

For example, they may utilize location information such as a consumer's place of abode 

and his telephone number at such place or his place of employment. Any collectors 

seeking such location information must "(1) identify himself, state that he is confirming 

or correcting location information concerning the consumer, and, only if expressly 

requested, identify his employer; and (2) not state that such consumer owes any debt." 

Struggling to find the middle ground, based on comments received, the FTC noted in 

its statement that it will forbear from taking enforcement action for violating the 

FDCPA against a debt collector who includes in location communications a general 

reference to paying the "outstanding bills" of the decedent out of the estate's assets. 

Such a reference, according to the FTC, balances the legitimate needs of the collector 

with the privacy interests of the decedent. Such language should provide sufficient 

information for the recipient of the communications to identify the person with 

authority to pay the decedent's debts out of the estate's assets, while minimizing the 

harm to the decedent's reputation. However, be warned, using the term "outstanding 

bills" could imply that the decedent was delinquent and such an implication is 

improper.

3.         Compliance in Communicating With Permitted Individuals. As always, 

collectors must not engage in unfair, deceptive, abusive or other unlawful conduct in 

violation of the FDCPA.

However, the final FTC statement does not include a "cooling-off period." Credit 

unions and their collectors are encouraged to utilize good judgment.

The FTC statement is a good read. It is clear, concise and well-presented. It is a must 

read for all credit unions that are in the collection business, as well as their collection 

agencies and their collection attorneys. Read it quickly. The effective date is Aug. 29, 

2011.

E. Andrew Keeney is a Norfolk, Va.-based credit union attorney with more than 35 

years of experience.

Related TermsRelated TermsRelated TermsRelated Terms

CommentsCommentsCommentsComments

about 4 minutes ago Bigger raises for the CU 

bosses ... http://t.co/qa5Fs4v

about 15 minutes ago New ATM trade group 

announced ... http://t.co/WYJcy64

about 39 minutes ago Feeding Houston 107 

credit unions at a time ... 

http://t.co/6tlxeKE

1 person liked this. 

LoginAdd New CommentAdd New CommentAdd New CommentAdd New Comment



Sort by popular now

M  Subscribe by email S  RSS

Real-time updating is pausedpausedpausedpaused. (Resume)

ShowingShowingShowingShowing    0000    comments comments comments comments 

Trackback URL http://disqus.com/forums/cutimes/new_ftc_debt_collection_rules_kick_in_aug_29/trackback/ 

TechnologyTechnologyTechnologyTechnology

Geezeo Adds Four 

CUs to PFM User List

Debit/ATM/SharedDebit/ATM/SharedDebit/ATM/SharedDebit/ATM/Shared    

BranchingBranchingBranchingBranching

New ATM Trade 

Group Results From 

Merger

LendingLendingLendingLending

New Tools to Foil 

First-Party Fraud

Online/Mobile Online/Mobile Online/Mobile Online/Mobile 

BankingBankingBankingBanking

Mobile Banking Surge 

in Canada

WashingtonWashingtonWashingtonWashington

Corporate Failures: 

Estimates Brighten 

The Loss Outlook

Credit UnionCredit UnionCredit UnionCredit Union    

ManagementManagementManagementManagement

Irene Flood Damage 

Keeps Vermont Office 

Closed 10 Days Later

Sponsored by Sponsored by Sponsored by Sponsored by Sponsored by 

Credit Union Times is the nation’s 

leading independent source for 

breaking news and analysis for 

credit union leaders. For more than 

20 years, Credit Union Times has 

set the standard for editorial 

excellence and ethical, straight-

forward reporting.

SubscribeSubscribeSubscribeSubscribe  •  AdvertiseAdvertiseAdvertiseAdvertise

  CUTimes.comCUTimes.comCUTimes.comCUTimes.com

News

Current Issue

Opinion

Careers

Video

Podcasts

eNewsletters

Research

Web Seminars

Press Room

Directories

Events

About Us

Contact Us

TopicsTopicsTopicsTopics

Credit Union Management

Corporates

Lending

Debit/ATM/Shared Branching

Marketing

Washington

Technology

Online/Mobile Banking

Community/People News

OurOurOurOur    TeamTeamTeamTeam

Sarah CookeSarah CookeSarah CookeSarah Cooke  

Editor-in-Chief  

Articles by Sarah 

DonDonDonDon    ShoultzShoultzShoultzShoultz  

Managing Editor 

Articles by Don 

MarcMarcMarcMarc    RapportRapportRapportRapport  

Online Editor 

Articles by Marc 

© 2011 Credit Union Times. A Summit Business Media publication. All Rights Reserved. Privacy Policy

Type your comment here.

Follow us:Follow us:Follow us:Follow us:


