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Spoliation under Fed. R. Civ. P. 37(e):

What a Party Must Prove to Obtain Sanctions for
Failure to Preserve ESI

by Kristan B. Burch

Spoliation refers to “the destruction

or material alteration of evidence or

to the failure to preserve property for
another’s use as evidence in pending
or reasonably foreseeable litigation.”

A party seeking a spoliation sanction in
Virginia federal courts must establish the
following elements in order to be entitled to
relief:

1. The party having control over the evi-
dence had an obligation to preserve it
when it was destroyed or altered;

2. The destruction or loss was accompa-
nied by a “culpable state of mind”; and,

3. The evidence that was destroyed or
altered was “relevant” to the claims or
defenses of the party that sought the
discovery.?

Courts derive their “power to sanction a
party for spoliation” from the Federal Rules
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of Civil Procedure and “the court’s ‘inherent
power to control the judicial process and
litigation.””? When evidence is destroyed, al-
tered, or not preserved, a district court “may
use its inherent power to control the judicial
process to determine an appropriate sanction
to the extent necessary to redress conduct
which disrupts the judicial process.”

“The policy underlying this inherent power
of the courts is the need to preserve the
integrity of the judicial process in order to
retain confidence that the process works to
uncover the truth.”

Courts have “broad discretion to choose
the appropriate sanction” for spoliation.®
Sanctions available to a district court include
judgment by default, preclusion of evidence,
an adverse interference instruction, a mone-
tary fine, and/or an assessment of attorney’s
fees and costs.’

On December 1, 2015, Rule 37(e) of
the Federal Rules of Civil Procedure, which
addresses failure to preserve electronically
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stored information (“ESI”), was amended.
The Advisory Committee Notes state that
revised Rule 37(e) “authorizes and specifies
measures a court may employ if information
that should have been preserved is lost, and
specifies the findings necessary to justify
these measures.”

Rule 37(e) states that “[i]f electronically
stored information that should have been
preserved in the anticipation or conduct of
litigation is lost because a party failed to take
reasonable steps to preserve it,” the court
“upon finding prejudice to another party
from loss of the information, may order
measures...necessary to cure the prejudice.”®
Additionally, if the court finds “that the party
acted with the intent to deprive another par-
ty of the information’s use in the litigation,”
the court may “(A) presume that the lost
information was unfavorable to the party;
(B) instruct the jury that it may or must
presume the information was unfavorable to
the party; or (C) dismiss the action or enter a

default judgment.”

Element 1: Obligation to Preserve

A party has a duty to preserve material
evidence not only during litigation but also
during “that period before the litigation when
a party reasonably should know that the ev-
idence may be relevant to anticipated litiga-
tion.”'® Further, it is “‘an objective standard,
asking not whether the party in fact reason-
ably foresaw litigation, but whether a reason-
able party in the same factual circumstances
would have reasonably foreseen litigation.”"!
The duty to preserve may be imputed in
order to avoid unfair prejudice.

Element 2: Destruction or Loss
Accompanied by a “Culpable State of Mind”
In order to impose sanctions for spoliation,
the court must find “some degree of fault.” "
The Court of Appeals for the Fourth Circuit
(“Fourth Circuit”) has instructed that bad
faith is not “an essential element of the spo-
liation rule.”'* Instead, “any level of fault, or
culpable conduct” is sufficient “for a finding
of spoliation,” meaning conduct which is
“merely negligent may serve as the basis for a
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finding of spoliation.
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The Fourth Circuit has held that “[e]ven
the mere failure, without more, to produce
evidence that naturally would have elucidated
a fact at issue permits an inference that ‘the
party fears [to produce the evidence]; and this
fear is some evidence that the circumstance or
document or witness, if brought, would have

exposed facts unfavorable to the party.”'¢

Element 3: Relevance of the Evidence
Destroyed or Altered to the Claims or
Defenses

“To draw an adverse inference from the
absence, loss or destruction of evidence, it
would have to appear that the evidence would
have been relevant to an issue at trial and oth-
erwise would naturally have been introduced

into evidence.”"”

Intent to Deprive under Rule 37(e)(2)

Based on the amendment to Rule 37(e) ef-
fective December 1, 2015, a court can use the
“specified and very severe measures” outlined
in Rule 37(e)(2) “only on finding that the
party that lost the information acted with the
intent to deprive another party of the infor-
mation’s use in the litigation.”'® Revised Rule
37(e)(2) “rejects cases...that authorize the
giving of adverse-inference instructions on

a finding of negligence or gross negligence”
and instead limits the “most severe measures
to instances of intentional loss or destruc-
tion.”" This means that in order to enter a
default judgment, dismiss an action, or give
an adverse inference jury instruction, the
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Rule 37(e) states that “[i]f electronically stored informa-
tion that should have been preserved in the anticipation or

conduct of litigation is lost because a party failed to take

reasonable steps to preserve it,” the court “upon finding

prejudice to another party from loss of the information,

may order measures. ..necessary to cure the prejudice.”

moving party must show that the other party
acted with an intent to deprive the moving
party of use of the information in litigation.
The case law recognizes that the amend-
ment to Rule 37(e) in 2015 creates a “height-
ened evidentiary rule” which was not re-
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quired under the earlier version of the rule.”!
This conclusion is based upon the fact that
the “intent to deprive” standard is “tanta-
mount to a finding of bad faith spoliation.”*

What is less clear over two and a half
years after this amendment is the “level of
intent” required under Rule 37(e)(2).” Can
intent be proven by circumstantial evidence?
Or must there be direct evidence to establish
intent to deceive? The Fourth Circuit has not
yet provided guidance on this issue.*

To date, Virginia district courts have been reluctant to

impose the more severe sanctions under Rule 37(e)(2) such

as dismissal or entry of default judgment.

To date, Virginia district courts have
been reluctant to impose the more severe
sanctions under Rule 37(e)(2) such as
dismissal or entry of default judgment. In a
2016 case in which intentionality was found,
the court addressed the issue through a jury
instruction which “alerted the jury to the fact
of spoliation, identified the missing evidence,
and permitted them to consider that fact in

their deliberations.”?

Conclusion

Obtaining sanctions under Rule 37(e) is
challenging based upon the level of proof
required. Proving spoliation of ESI requires a
threshold finding that the ESI at issue should
have been preserved in the anticipation or
conduct of litigation, was lost, and cannot be
restored or replaced because a party failed

to take reasonable steps to preserve the ESI.
If the moving party can prove prejudice, the
court can order measures to cure the preju-
dice. If the moving party can prove that the
other party acted with an intent to deprive,
the court can award more severe sanctions
such as dismissal, entry of default judgment,
or issuance to the jury of adverse inference in-
structions. The Virginia federal district court
decisions issued since revised Rule 37(e) was
adopted in December 2015 confirm that it is
difficult to prove intent to deprive and even
more difficult to obtain a dismissal or entry of
default judgment as a sanction for spoliation.
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